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DETAILED ACTION 
Specification 

1. The abstract of the disclosure is objected to because it is below 50 words in 
length. The abstract should also be descriptive. Correction is required. See MPEP 
§ 608.01(b). 



Claim Rejections - 35 USC § 101 
2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 18 and 19 are rejected under 35 U.S.C. 101 because the claimed invention 
is directed to non-statutory subject matter. Claims 18 and 19 are directed to the computer 
program product comprising a computer readable medium. The claims do not expressly 
or implicitly require performance of any of the steps by a machine such as a general- 
purpose computer. There are several tests that can be applied to determine whether claims 
are directed toward statutory subject matter. They include: (1) a process under 35 USC 
101 requires a transformation of physical subject matter, tangible or intangible, to a 
different state or thing; (2) the "abstract idea" exception; and (3) the claim must recite a 
practical application, that is a useful, concrete, and tangible result. It is noted that claims 
that are broad enough to read on statutory and nonstatutory subject matter are considered 
nonstatutory. Claims 18 and 19 are directed to the computer readable medium having the 
computer executable program code thereon for producing the audio output (as per claim 
1 8), monitoring and averaging the levels to create the ambient noise map (as per claim 
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19), and do not require a transformation of any physical subject matter, tangible or 
intangible, into a different state or thing. The claims are drawn simply to the computer 
software (i.e. software application), which is merely a set of instructions capable of being 
executed by a computer. It is noted that claims to the computer program software per se 
are not a process and are nonstatutory functional descriptive material. See MPEP 21 06 
IV B 1(a). 



Claim Rejections - 35 USC § 112 
3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-10 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Regarding to claims 1-3 and 5, the recitation therein is unclear, confusing and 
indefinite, because the claimed structure, specifically, the only structural element as 
claimed in claims 1-3 and 5 cannot perform the function as the temporal volume control 
device. The temporal ambient noise map and audio output component (as in claims 1 and 
1 1) are separate structures and therefore it is not clear what the subject matter is that the 
applicant regards as his invention. 

Claims 4 and 6-10 are rejected for incorporating the above errors from their 
respective parent claims by dependency. 
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Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

5. Claims 1-4, 6-16, 18 and 19 are rejected under 35 U.S.C. 102(a) as being 
anticipated by Lee et al. (US Pub. No. 2003/0123680 Al.) 

Regarding claim 1, Fig. 2 of Lee et al. teaches a temporal volume control device 
comprising an audio output component (16, 18 and 7) for receiving information 
corresponding to a temporal ambient noise map having at least one ambient noise value 
corresponding to a time value for at least one period of time (i.e. the micro controller 
calculates an average of the external noise for a predetermined period of time, averages 
the ambient noise values, obtained for select time values and correlates an average 
ambient noise value to each time value and producing an audio volume level substantially 
corresponding to and greater than said temporal ambient noise map). See the abstract. In 
addition, Lee et al. also teaches in the abstract that if the external noise increases, the 
output signal is increased and if the external noise decreases, the output signal is 
decreased which shows a correspondence between the external noise and output signals, 
and allows a user to hear the sound of a portable computer without interruption from 
external noise meaning that the level of the output signal exceeds that of the external 
noise (paragraph [0003] ). 

Regarding claim 2, Lee et al. teaches the audio output component utilizes the 
temporal ambient noise map to predict future ambient noise values, i.e. the micro 
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controller calculates an average noise level for a current predetermined period of time 
and adjusts the volume level controller based on comparing the current calculated 
average noise with a calculated average noise for a previous predetermined period of 
time. See the Abstract. 

Regarding claim 3, Lee et al. teaches the temporal volume control device of claim 
1, wherein a difference between said audio volume level and said temporal ambient noise 
map is constant over time, i.e. the volume set up table [TABLE 1] which ensures that the 
difference between the output signal level and the external noise is substantially constant 
over time. 

Regarding claim 4, Lee et al. teaches a manual volume control to selectively 
override said audio volume level, i.e. the means of manually controlling and overriding 
the audio volume level in paragraph [0006]. 

Regarding claim 6, Lee et al teaches an ambient noise monitoring component for 
iteratively recording at least one ambient noise value corresponding to a time value for at 
least one period of time to create said temporal ambient noise map, i.e. calculating an 
average noise level for a current predetermined period of time by using external noise 
detected by a noise sensor. See the Abstract. 

Regarding claims 7 and 8, Lee et al. teaches the ambient noise monitoring 
component operates independently or integrally of said audio output component (FIG. 2 
where the external noise-monitoring component can be independent of or integral to the 
audio amplifier output component.) 

Regarding claims 9 and 10, Lee et al. teaches the ambient noise monitoring 
component for averaging the at least one ambient noise value corresponding to the time 
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value over at least one period of time to obtain an average ambient noise value 
corresponding to the time value, and the average ambient noise values corresponding to 
the time values over the period of time, i.e. the average value of noise corresponding to a 
time value and a period of time cited in the abstract of Lee et al. 

Regarding claim 11, Lee et al. teaches a method for controlling audio output 
volume by monitoring levels of ambient noise over at least one period of time (lines 3 
and 4 of the Abstract), averaging the levels of ambient noise to create a temporal ambient 
noise map (lines 3-6 of the Abstract), communicating the temporal ambient noise map to 
an audio output device which capable of automatically adjusting an audio output volume 
level to substantially correspond to the temporal ambient noise map (the connection 
between 1 1 and 14 of Fig. 2), and producing, via the audio output device (16, 18, 7), 
audio information according to the audio output volume level (see the Abstract and 
paragraph [0003]). 

Regarding claim 12, Lee et al. teaches correlating at least one ambient noise value 
with at least one time value over the at least one period of time, i.e. the system of 
monitoring external noise in the abstract where noise values are correlated to time values 
over a period of time. 

Regarding claim 13, Lee et al. teaches determining an average ambient noise 
value corresponding to said at least one time value over said at least one period of time, 
i.e. the system of determining an average ambient noise value corresponding to a time 
value for a predetermined period of time of Lee et al.'s Abstract. 

Regarding claim 14, Lee et al. teaches maintaining the audio output volume level 
at a level greater than levels corresponding to said temporal ambient noise map 



Application/Control Number: 10/822,545 Page 7 

Art Unit: 2609 

(paragraph [0003] where the audio output will overcome and be greater than the external 
noise). 

Regarding claim 15, Lee et al. teaches the temporal volume control device of 
claim 1, wherein a difference between said audio volume level and said temporal ambient 
noise map is constant over time, i.e. the volume set up table [TABLE 1] which ensures 
that the difference between the output signal level and the external noise is substantially 
constant over time. 

Regarding claim 16, Lee et al. teaches a manual volume control to selectively 
override said audio volume level, i.e. the means of manually controlling and overriding 
the audio volume level in paragraph [0006]. 

Regarding claim 18, Lee et al. teaches a computer for executing the computer 
program code to produce the audio output (16, 18, 7) of the audio information according 
to the audio output volume level which is substantially correspond to the temporal 
ambient noise map (lines 3-6 of the Abstract and paragraph [0003]). 

Regarding claim 19, Lee et al. teaches monitoring level of ambient noise over the 
at least one period of time, i.e. the system of monitoring external noise in the abstract 
where noise values are correlated to time values over a period of time, and averaging the 
ambient noise value to create the a temporal ambient noise map (i.e. the micro controller 
calculates an average of the external noise for a predetermined period of time, averages 
the ambient noise values, obtained for select time values and correlates an average 
ambient noise value to each time value and producing an audio volume level substantially 
corresponding to and greater than said temporal ambient noise map). See the Abstract. 
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Claim Rejections - 35 USC § 103 

6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the 
various claims was commonly owned at the time any inventions covered therein were 
made absent any evidence to the contrary. Applicant is advised of the obligation under 
37 CFR 1.56 to point out the inventor and invention dates of each claim that was not 
commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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8. Claims 5 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lee et al. (US Pub. No. 2003/0123680 Al) in view of Albrecht et al. (US Pat. No. 
5,755,671). 

It is noted that the teaching of Lee et al. does not specifically disclose the 
limitation of the period of time is twenty- four hours as required. However, Albrecht et al. 
teaches a twenty- four hour period for taking data samples (col. 12, line 40). Hence, it 
would have been obvious to one of ordinary skill in the art to modify the device and 
method of Lee et al. with the feature of the period of time is twenty- four hours as taught 
by Albrecht et al., so as to add a limitation of a twenty- four hour sampling time to the 
temporal ambient noise map of. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Sapashe (US Pub. No. 2005/0059369 Al) discusses a volume 
control technique that measures the background audio environment. The volume control 
makes an intelligent decision on changing the volume. The volume control also 
corresponds to the level of the background noise. 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kile O. Blair whose telephone number is (571) 270-3544. 
The examiner can normally be reached on Monday-Friday EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joe H. Cheng can be reached on (571) 272-4433. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



KB 

8/13/07 





